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costly toy, which only the few can afford to keep and own, is the symbol and 
epitome of obtrusive arrogance towards the multitude, offset only by the 
danger it brings to those themselves who use it." (p. 277). 

He thinks there may be too much brandishing of the "rod of discipline" : 
"Nor is it needful in the public interest that our chosen executive should, with 
his many important functions to perform, be always intent or keep the people 
intent, upon pursuing and punishing. Administration is not a steeple-chase, 
for a constant tally-ho, in running foxes to cover." (p. 284). He commends 
in general the initiative and referendum (p. 84), though he believes they may 
more admirably apply to constitutional changes than to ordinary legislation 
as to which "voters are not so readily informed, so interested or so capable 
of discriminating among the mass of proposed measures, as honest and intel- 
ligent representatives such as any constituency may have put forward on its 
behalf" (p. 197). There are brief but suggestive discussions of most of the 
questions now attracting attention: the advantages and disadvantages of the 
corporation; government ownership or government regulation of public utili- 
ties; public servants and civil service methods; rigidity or elasticity in the 
construction of constitutions, &c, &c. 

The work is valuable in that it states in attractive form the conclusions 
of a thoughtful and mature student of our history on questions of interest to 
every intelligent American. J. H. B. 



CORRESPONDENCE. 

*BendER-Moss Company, Inc. 

Law Book Publishers 

San Francisco, Cal., i2-is-'o8. 
Editor Michigan Law Review, 

Ann Arbor, Michigan. 
Dear Sir: — Before sending you "Martin's Mining Law and Land Office 
Procedure" for review, I wrote you fully regarding the hesitancy of my 
house to send out books for review in the law magazines, and that this work 
was being sent to you only at my earnest solicitation.. The book was sent 
out generally, and the reviews are satisfactory, and have been beneficial, 
with the exception of the one in the Michigan Law Review, which was 
not a review at all, but a "roast" by a writer who is evidently a novice at 
such work, and produced an article, — through lack of a sufficient and well- 
grounded knowledge of the subject treated in Mr. Martin's book,— untrue 
and vicious, if not purposely malignant. 

We do not hold you personally responsible for the shortcomings of the 

•Note — This letter is published at the special request of its writer, Mr. James M. Kerr, 
and refers to a review of the work mentioned that appeared in our issue for November, 
1908. 

The Michigan Law Review has made an especial effort to have all reviews appearing 
in its Book Review department prepared by competent and impartial reviewers. We leave 
it to the profession to say whether Mr. Martin, the author, Mr. Kerr, the Editor-in-Chief 
of the publishers, or Mr. Clayberg, the reviewer, is correct. — Ed. M. L. R. 
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writer, or for the inefficiency, misrepresentation and malice of the article. 
We know that you, in your capacity as editor, sent Mr. Martin's book to 
"J. B. C." for the purpose of having a review written. By internal evi- 
dence, we recognize "J. B. C." to be Professor John B. Clayberg, of Helena, 
Montana, "Lecturer on Mines and Mining Law in Montana School of Mines, 
sometime lecturer on mining law in Columbia University School of Law, and 
non-resident lecturer on mining law in Law Department University of 
Michigan," and who, by reason of positions he has held in the past, and 
work he has done on the "Cyc," should be a competent person to write a 
review of Martin's Mining Law. 

Mr. Clayberg takes exception to what he is pleased to term the cyclopedic 
method of treatment, and to the failure of the author to cite some particular 
cases. The method of treatment is a matter for the author to determine, and 
where, as in Mr. Martin's case, there is an avowed selection merely of cases 
cited, it is a matter of editorial discretion to cite only the more important 
cases which fall within the plan of treatment. To have given the matter 
the ordinary text-book treatment, and have cited all the cases, would have 
required two volumes, and thus have defeated the purpose of the author, — 
which was to furnish in one volume all the law and the leading late cases 
on the subject. 

In his article Mr. Clayberg repeats the errors made in the article on 
"Mines and Minerals," written by him and appearing in 27 Cyc, pp. 515-792, 
and which he sought to give additional currency to through "Clayberg on 
Mines" — which consisted merely of sheets from the Cyc. bound up without 
a title page or an index, and sold through Barthell's book store, of Ann 
Arbor, at $3.00 or $3.50 per copy. 

Mr. Clayberg overlooks, or seeks to belittle, all the good qualities of Mr. 
Martin's book. To be frank, I am confident he wants the requisite knowledge 1 
of the subject and experience in the practice to enable him to recognize or 
appreciate these good qualities. The article bears on its face, in more in- 
stances than one, incontestible evidence of this want of knowledge and expe- 
rience. For instance, he says (p. 93) : "In Part 2 may be found all existing 
statutes on mines, whether Federal, State or Territorial, together with pres- 
ent rules and regulations of the land office, and contains a number of forms 
relating to mining law, in its different phases, the correctness of which" 
[forms] "we are at present unable to test." The italics are mine. Why 
unable to test the correctness of the forms? Mr. Clayberg admits that he 
had before him, in Mr. Martin's book, all the statutes and all the rules and 
regulations on the subject of mines and mining, and yet was unable "at 
present to test" the forms ! By what, pray, does he expect to test "cor- 
rectness" of the forms if not by the statutes and rules and regulations gov- 
erning "all the different phases" of mines and mining — which he had before 
him? The reason of "inability at present" to test the correctness of the 
forms is patent to the average lawyer or law editor. 

The burden of Mr. Clayberg's criticism is devoted to an effort to pull 
down Mr. Martin's book and bolster up the errors in his article on "Mines 
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and Minerals," 27 Cyc, and particularly those on pages 553 and 570 of that 
article. That article appeared in 1907, and the case upon which Mr. Martin 
bases the text in §86 (p. 58), — which section is so severely criticised by Mr. 
Clayberg, — (the case of Creede & C. C. Min. & M. Co. v. Unita Tunnel 
Min. & T. Co., 196 U. S. 337, 49 L- ed. 501, 25 Sup. Ct. Rep. 266) was 
handed down January 30, 1905, is the highest authority in the land, and has 
never been criticized or modified on this point. 

Speaking of this decision, Mr. Morrison, — who has been a recognized 
authority on mines and mining law for the past 30 years, relied upon, and 
quoted and approved by all the courts in the land, — in his 13th edition of 
his "Mining Rights" (which appeared since Mr. Martin's book), on page 253 
says : "In that case it is expressly held that the tunnel is a means of 
exploration 'in the hope of finding a mineral vein. When one is found he 
(the tunnel owner) is called upon to make a location of the ground contain- 
ing that vein, and thus creates a mining claim, the protection of which may 
require adverse proceedings.'* We never could conceive that, as might be 
inferred from the Ellet case" [Ellet v. Campbell, 18 Colo. 510, affirmed 167 
U. S. 116], "a discovery in a tunnel would hold indefinitely without defining 
the surface lines of the claim, and the ruling above cited from the Creede 
case by the National Supreme Court sets the matter at rest. Under this 
decision, as we understand it, the discoverer by tunnel has no greater rights 
than one who finds the lode on the surface, and after discovery so made has 
no greater time than any other discoverer to fix the length, width and sur- 
face lines which he will choose to inclose and protect his discovery." 

Evidently it is Morrison, Martin and the United States Supreme Court 
against Clayberg. 

Complaint is made by Mr. Clayberg that Martin "devotes much space to 
the consideration of miners' rules and customs" "which might have been 
used to better advantage in the extension of some other important subjects," 
— showing that Mr. Clayberg has not a proper appreciation or knowledge of 
miners' rules, regulations and customs in mines and mining throughout this 
country. It is not too much to say that these miners' rules, regulations and 
customs are of supreme importance in all mining districts, and in many 
respects are the highest law governing the matters to which they relate. 
Miners' rules and regulations are recognized and enforced by the Supreme 
Court of the United States and all state and other courts. A proper observ- 
ance of the local "miners' rules, regulations and customs" for a particular 
mining district must be adhered to and complied with by all prospectors 
seeking to locate claims, and by all parties wishing to secure rights. These 
facts are recognized and acknowledged by every person who knows anything 
regarding mines and mining rights, — by every mining lawyer, and by every 
author who has written upon the subject — with the single exception of Mr. 

*Note — It may be noted that one of the latest writers on the subject — Costigan, 
Handbook of American Mining Law, says, p. 241, of this quoted clause: "This dictum, 
so at variance with the purpose of the tunnel act, and so inexplicably overlooking the 
previous decision of the court, cannot be regarded as law, If it means that a surface 
location must be made." — Ed. 
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Clayberg and the Cyc. (Mines and Minerals, Vol. 27, p. 553). Mr. Martin 
has devoted to the subject 10 consecutive pages; Mr. Lindley devotes 15 
pages, Mr. Snyder has 10 pages, and Mr. Morrison, in his condensed work, 
has 5 pages. Besides, the subject is repeatedly referred to and discussed in 
other portions of the works in addition to the chapter especially devoted to it. 

The criticism of Mr. Clayberg is not only unfair and unwarranted, but it 
is unjust, and what is said therein is not law. By giving to it currency 
in the Michigan Law Review you are liable to mislead students and lawyers 
who are not specialists on the subject. You also take up the cudgel for 
Mr. Clayberg and the Cyc. to propagate not only a misconception of the 
subject, but a positive misstatement of the law. I think you owe it, not 
only to the publisher of Martin's Mining Law and Land Office Procedure, but 
to yourselves, to correct this matter. 

It is a matter of fact and of law generally known to miners themselves, 
to say nothing regarding the legal profession, that the federal statutes and 
the state statutes have not done away with or rendered miners' rules, regula- 
tions and customs unimportant anywhere in the United States. Miners can 
adopt and enforce rules, providing, for instance, as to whether or not any 
work shall be done upon a claim at the time of location, or as a part of 
the acts of location; what the work shall consist of; whether a shaft 10 feet 
deep or less, fix its dimensions, etc. They can provide how the claim may 
be monumented, whether by six monuments, or less; what these monuments 
may consist of; how they shall be placed; also what shall be stated in the 
notice of location, in addition to what is required by the federal statutes, and, 
in California, and in certain cases in Alaska, they can elect their own 
recorders and provide the number of days to elapse between the discovery 
and the time of recording the notice; whether a notice shall be placed upon 
the claim, etc. These rules and regulations have the force of statutes. For 
instance, in the county of Los Angeles, California, where the facilities for 
recording papers are probably as good as any place in the world, — there are 
at least two mining districts (oil) organized and in active operation; one is 
the Palomas, and the other is the San Fernando Petroleum Mining District. 
These districts both have, under the miners' rules and regulations (in addi- 
tion to the county recorder), their own recorders, who charge $4.50 for 
recording a placer location which contains eight names and in which the 
description is short, as it only describes the land by the legal subdivisions, 
whereas the same document could be recorded with the county recorder at 
not to exceed $1.50. Notwithstanding this excessive charge, no mining 
lawyer should advise his clients to record their notices of location with the 
county recorder instead of with the miners' district recorder of the district 
in which the lands are located. Statutes recognize and enforce miners' rules 
and regulations in California, Nevada, Idaho, Utah, Washington, Wyom- 
ing, etc. 

The remarks of Mr. Clayberg regarding the "Land Office Decisions" show 
that he is not familiar with their rank, and does not appreciate the peculiar 
merit of this part of Mr. Martin's work in giving, for the first time, full 
citation of and reference to a large body of cases, which rank in importance in 
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the mining world with the decisions of the Supreme Court of the United 
States. 

There are many other things in Mr. Clayberg's article I might call atten- 
tion to which are open to serious criticism, because either misleading or 
unsound in law, but the above will serve to show the unreliability, from a 
legal standpoint, of the article in question, and the want of comprehensive 
and accurate grasp of the subject by the writer of that article. 

Yours very respectfully, 

(Signed) James M. Kerr. 



To the Editor of the Michigan Law Review : 

The Report to the American Bar Association, recently made by the Com- 
mittee on Legal Education, is admirable and deserves to receive and doubt- 
less will receive everywhere hearty support. 

But, speaking for the Boston University Law School, I beg to make, 
through your columns, some remarks in regard to two or three oversights 
relative to that school. 

i. The report touching buildings gives us no habitation. We have a 
building occupied alone by our law school (conspicuously located hard-by 
courts and state house), which cost $250,000. 

2. In the Appendix of the Report our "instruction" is stated to be by 
"lecture and case." If by "case" is meant the current case method, the 
statement is incorrect. Our instruction is both a system and a method. As 
a system, it is based on and emphasizes unity as opposed to diversity, fol- 
lowing as a model corporate administration, with the higher grades of work 
in sovereignty as the centre and objective of the entire curriculum. As a 
method, the work proceeds by the teachers severally laying down, by lecture 
and exposition, broad foundations from time to time, upon which, subject 
always to criticism by the teacher, the student is required to build by case, 
problem, and court work, equally required and taken into account. 

3. The higher work in sovereignty, which is the centre of the system, 
is for the Master's and Doctor's degrees, and when I say that it is con- 
ducted by Brooks Adams no question can arise whether it is a serious 
part of the curriculum. Indeed, I venture to say that nowhere else is work 
carried on for the higher degrees which is as severe, constant and effective. 
That this work is appreciated is shown by the fact that we have each year 
about ten candidates for the Master's degree, which is apt to require two 
years' work after the Bachelor's degree, and from one to three candidates 
for the Doctorate, which is apt to take two years more. We have had, and 
have now, graduates of other law schools seeking these degrees; one of 
them, who received the Doctorate in 1907, was a graduate in arts and law 
of the University of Bombay, India. Attaining these degrees is with us a 
significant fact. I have the honor to be, Yours very truly, 

(Signed) Melville M. Bicelow. 
Boston University Law School, December 30, 1908. 



